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THE EU REGULATION 1215/2012 TAKES OVER: KEY
CHANGES ON CIVIL AND COMMERCIAL LITIGATION IN
EUROPE
By: Josep de Puig Mateu1
On January 10, 2015, the
former EU Regulation 44/2001,
commonly known as the Brussels
Regulation, which governed the
jurisdiction, recognition, and enforcement of judgments
in civil and commercial matters, lapsed, thereby opening
the door for the recast Brussels Regulation 1215/2012
(“Recast Regulation”).

where the suit was later filed had to stay the proceedings
in favor of the court first seized, regardless if there was
a choice-of-forum clause. Thus, a contracting party who
feared an imminent lawsuit from the other party could
easily impair a choice-of-forum clause by being the first
to file a lawsuit in a forum that was more convenient to
him. These all too common races by defendants seeking
to be the first to file a lawsuit became known as the
“Italian torpedoes”.3

This article provides an overview of the five key
areas of change that the Recast Regulation sought
To overcome this criticized, yet legal practice,4 the
to implement, including: (1) measures to enhance Recast Regulation creates an exception to the first-inthe choice-of-forum clauses; (2)
time rule governing litis pendens cases
an extension of the Brussels
by giving priority to the court
[T]he Recast Regulation will
Regulation’s scope; (3)
whose exclusive jurisdiction
apply to choice-of-forum clauses even when
litis pendens situations
was agreed upon by the
both parties are from non-EU Member States,
involving non-EU Member
parties.5 But this exception
provided that the forum is located in a
States; (4) the elimination of
has limited effects. It will
Member State.
the exequatur process; and, (5)
not apply when the contracting
clarifications regarding the exclusion
parties have chosen more than one
of arbitration from the Recast Regulation’s scope.
forum or when jurisdiction is conferred to a court
located in a Non-EU Member State.
Before analyzing each of these aspects, a disclaimer
is due to avoid creating any false expectations: The final
Second, according to the new Article 25(5), choiceversion of the Recast Regulation has only partially met of-forum clauses will be treated independently from the
the initial objectives that led to its approval.2
rest of the contract of which they are a part. According to
this new severability rule, the mere fact that the validity
1. Enhancement of The Effectiveness of Choice-ofof a contract is challenged will not necessarily affect the
Forum Clauses
validity of the choice-of-forum clause.6 The choice-ofThe Recast Regulation includes several measures forum clause will be analyzed under the substantive law
that, from different angles, seek to strengthen the of the stated forum state, regardless of the material law
effectiveness of the choice-of-forum clauses or, in other governing the remainder of the contract.
words, to safeguard the primacy of the parties’ autonomy.
Third, the Recast Regulation will apply to choice-ofFirst, the Recast Regulation addresses the problems forum clauses even when both parties are from non-EU
created by the litis pendens rules under the former Art. Member States, provided that the forum is located in a
27. Previously, when parallel cases with the same cause Member State. Under the former Art. 23 these situations
of action and between the same parties existed, the court
Continued on page 13

1 Josep de Puig Mateu is an attorney with the law firm De Puig & Escribano SLP located in Barcelona, Spain. Mr. de Puig Mateu is currently a LLM candidate at Fordham University
School of Law. Mr. de Puig Mateu is also a Member of the Barcelona Bar Association and can be contacted through his Linkedin profile at: www.linkedin.com/pub/josep-de-puigmateu/20/ba1/19b/en or at jpdepuig@depuigabogados.com.
2 See the EU Commission Proposal of December 14, 2010 /* COM/2010/0748 final.
3 Italy was one of the favored states by the defendants – especially in patent-infringement disputes – who tried to benefit from the prolonged duration of the proceedings before Italian
courts. See Mario Franzosi, Worldwide Patent litigation and the Italian Torpedo, E.I.P.R. 1997, 19(7), 382-385.
4 See Case C-116/02 Erich Gasser GmbH v. Misat Srl., 2003 E.C.R. I-14693, ¶¶ 54-55; where the Court of Justice of the European Union raised its concern about these “delaying
tactics”. See also the Recital 22 of the Recast Regulation, setting as one of its objectives to avoid “abusive litigation tactics”.
5 Recast Regulation, Art. 31.2.
6 In that sense the Recast Regulation aligns itself with the severability test followed by the UNCITRAL Model Law on International Commercial Arbitration 1985 (Art. 16.1); and
The Hague Convention on Choice of Court Agreements 2005 (Art. 3d)).
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Save the Date!
The TIPS Section Conference
Join your colleagues for the premier CLE
conference for insurance defense, corporate,
and plaintiffs attorneys.

April 29—May 1, 2015
The Ritz-Carlton
Philadelphia, PA
This inaugural event will feature:
• Over 24 hours of top-notch CLE programming, including three hours of ethics
credit, to meet all of your educational needs
• Practice area-specific CLE tracks featuring premier speakers, including judges
and in-house counsel
• Numerous opportunities to network with insurance defense, corporate, and
plaintiffs attorneys; judges; and local lawyers at events that include the
Leadership in Action Luncheon and Gala Dinner at the Constitution Center
• Substantive committee meetings and social events
• Specialized practical CLE for all attorneys, including young lawyers and judges
• Philadelphia! Where American law began

For more information visit americanbar.org/tips.
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were explicitly excluded, leaving the parties at the
mercy of the non-uniform laws of each Member State
with regard to jurisdiction, recognition, and enforcement
of their disputes.7

2. Extension to Certain Situations Where the
Defendant is Not Domiciled in a Member State
Generally speaking, the Brussels Regulation did not
apply to cases where the defendant was domiciled in a
non-EU Member State, except in two scenarios. The first,
were the exclusive jurisdiction rules, which applied to a
limited set of situations where there was a special interest
in keeping the parties under the Brussels Regulation’s
umbrella, regardless of the defendant’s domicile. The
second exception applied where the parties conferred
jurisdiction to a court located in a Member State, and at
least one of the parties was domiciled in the EU.8
Accordingly, one of the main goals of the Recast
Regulation was to extend its scope to cases where
the defendant is not domiciled in the EU. The result,
however, has fallen short of this initial objective. In
fact, there are only three new categories of cases where
the Recast Regulation will apply regardless of the
defendant’s domicile: (i) claims by consumers, who
have the right to bring a lawsuit in their Member State
(Art. 18.1), (ii) claims by employees, who have the right
to sue their employer at the place where the employee
carried out his work (Art. 21.1), and (iii) claims against
an insurer that has a branch, agent or establishment in a
Member State (Art. 11.2).

3. Rules Applicable to Pending Proceedings in
Non-EU Member States
The Recast Regulation also deals with new rules
providing EU courts the discretion to stay a claim
when there is a pending lawsuit that involves the same
parties, and is based on the same cause of action, and
was previously filed before a non-EU Member State.
Before deciding to stay the proceedings, the court
will be expected to gauge the threat of “irreconcilable
judgments resulting from different proceedings” and
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the likelihood that the proceedings started in a nonEU Member State will be capable of recognition and
enforcement in a Member State.9 Notwithstanding, the
court retains ample discretion to resume the proceedings
if, among other circumstances, it believes the threat
of irreconcilable judgments is no longer present or
it considers the proceeding in the non-EU state to be
unlikely to conclude within a reasonable time.
Nonetheless, the deference given to connected
proceedings that were started in non-EU Member States
will not apply where the court in the Member State is
asserting jurisdiction over claims (i) in which it has
exclusive jurisdiction (Art. 24), (ii) that are related to
consumer, insurance or labor contracts (Arts.18.1, 21.2,
11.2), or (iii) where the parties agreed upon a choice-offorum clause in its favor (Art. 25).

4. Simplified Mechanisms to Enforce Judgments
In Other Member States
The Brussels Regulation had already taken a firm step
towards overcoming the burdens required to enforce a
judgment issued by one Member State court in a different
Member State. Yet, a declaration of enforceability
- known as exequatur - was still necessary in order
to enforce such a judgment. The Recast Regulation
eliminated the exequatur proceedings, thus paving the
way for parties seeking to enforce a judgment in another
Member State to be able to do so, allowing them to save
time and money. The Recast Regulation clearly states
that an enforceable judgment “shall be enforceable in
the other Member States without any declaration of
enforceability being required”.10
This more straightforward enforceability, however,
comes with some safeguards that allow the defendant to
challenge it under a set of limited defenses,11 including,
the judgment is against public policy, defective service
of process prevented the adverse party from asserting a
proper defense, or the enforcement is irreconcilable with
previous judgments. In addition, the defendant may also
use the defenses that exist under the law of the Member
State where the enforcement is sought, provided that
they are consistent with the defenses mentioned above.12
Even if the defendant is unsuccessful in preventing the

7 In contrast to the old precedent stated by the U.S. Supreme Court in M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 12-15 (1972); the Brussels Regulation had been reluctant to
accept the effectiveness of these choice-of-forum-clauses when both parties were from non-EU states.
8 As seen supra, under the Recast Regulation it is no longer required that one of the parties is domiciled in a Member State for the choice-of-forum clauses to be effective.
9 Recast Regulation, Art. 34.1.
10 Recast Regulation, Art. 39.
11 Recast Regulation, Art. 45.
12 See Art. 41 in connection with Art. 45 of the Recast Regulation.
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judgment from taking effect, the defendant may appeal
the court’s decision and, in some cases, even file a
second appeal.
While the elimination of exequatur is considered an
important improvement, the accompanying safeguards
have roused much criticism as they are powerful tools
that may be used to thwart the very purpose of abolishing
the exequatur process, namely, increasing the agility and
reducing the costs associated with these proceedings.13

5. The Arbitration Exclusion
Although the Brussels Regulation explicitly stated
that arbitration was excluded from its scope (Art. 1.2(d)),
the Court of Justice of the European Union (“CJEU”)
issued a set of decisions that created some confusion
regarding the extent of this exception. Initially, the
CJEU determined that situations where the existence or
validity of an arbitration clause was disputed or where
the arbitrability of a matter was disputed, these situations
were excluded from the Brussels Regulation.14 But in
more recent decisions, the CJEU adopted the opposite
approach.15 The CJEU’s new interpretation raised
concerns regarding potential parallel proceedings that
could be irreconcilable in the execution stage, as well
as the possible overlap between the Brussels Regulation
and the New York Convention on the Recognition of
Foreign Arbitral Awards (the “New York Convention”).
The Recast Regulation tries to overcome these
hurdles in two ways, both found in its preamble.16 First,
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it explicitly excludes from its scope any situations
related to arbitration. In that sense, it clarifies that the
Recast Regulation does not affect the actions that the
courts of any Member State may undertake pursuant to
an arbitration clause. It further states that the recognition
and enforcement proceedings of the Recast Regulation
will not apply to any court decision related to an
arbitration clause, even if it has only been decided as an
incidental question. Second, it sets the primacy of the
New York Convention over the Recast Regulation, as a
safe harbor to any possible situation where, in spite of
the mentioned arbitration exclusion, there could still be
overlap between these two laws.

Conclusion
The modifications set forth by the Recast Regulation
certainly improve aspects of the Brussels Regulation.
Yet, for some, the modifications fall short of achieving
the objectives that animated reform in the first place,
particularly the aim to extend the Recast Regulation’s
scope to situations where the defendant is domiciled in
a non-EU Member State.17 The Recast Regulation itself
foresees the need to evaluate “a further extension of the
rules on jurisdiction to defendants not domiciled in a
Member State”,18 at some point in the future. Arguably,
the above language confesses that this newly effective
law already needs amendment, and thus, evidences that
the stated goals of the Recast Regulation have only been
partially achieved.

13 See Pedro A. de Miguel Asensio, El Nuevo Reglamento sobre Competencia Judicial y Reconocimiento y Ejecución de Resoluciones, Diario La Ley, ISSN 1138-9907, Nº 8013
(2013), p. 13.
14 Case C-190/89, Marc Rich & Co. AG v. Società Italiana Impianti PA, 1991 E.C.R. I-03855, ¶¶ 28-29.
15 Case C-185/07, Allianz SpA, formerly Riunione Adriatica di Sicurtà SpA v. West Tankers Inc., 2009 E.C.R. I-03855, ¶¶ 26-27.
16 Recast Regulation, Recital 12.
17 de Miguel Asensio, supra note 12 at 8. See also Paul Beaumont & Peter mceleavy, anton’s Private international law, 259 (W. Green ed., 3d. ed. 2011).
18 Recast Regulation, Art. 79.
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2015 TIPS CALENDAR
March 2015
28-4/1 TIPS/ABOTA National Trial Academy
National Judicial College
Contact: Donald Quarles – 312/988-5708
Reno, NV
April 2015
10-11 Toxic Torts Midyear Meeting
Arizona Biltmore
Contact: Felisha A. Stewart – 312/988-5672
Phoenix, AZ
18-20 U.S. Supreme Court Admissions Weekend
Contact: Janet Hummons – 312/988-5656

Sofitel Hotel
Washington, DC

29-5/3 TIPS Section Spring CLE Conference Ritz-Carlton, Philadelphia
Contact: Felisha A. Stewart – 312/988-5672
Philadelphia, PA
Speaker Contact: Donald Quarles – 312/988-5708
May 2015
6-8
FSLC Spring Workshop
Estancia LaJolla Hotel
Contact: Donald Quarles – 312/988-5708
LaJolla, CA
7-9

Property Insurance Spring CLE Meeting JW Marriott Hill Country
Contact: Ninah F. Moore – 312/988-5498
San Antonio, TX
June 2015
11-15 ABA 2015 London Sessions
Grosvenor House
Registration information: americanbar.org Park Lane London, UK
July 2015
30-8/3 2015 ABA Annual Meeting
Swissotel
Contact: Felisha A. Stewart – 312/988-5672
Chicago, IL
Speaker Contact: Donald Quarles – 312/988-5708
October 2015
14-18 TIPS Fall Leadership Meeting
Westin Kierland Resort
Contact: Felisha A. Stewart – 312/988-5672
Scottsdale, AZ
22-23 2015 Aviation Litigation National Program
Contact: Donald Quarles – 312/988-5708
November 2015
4–6
2015 FSLC & FLA Fall Meeting
Contact: Donald Quarles – 312/988-5708
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Ritz Carlton Hotel
Washington, DC
Liaison Capitol Hill
Washington, DC
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